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ABSTRACT

The phenomenon of legal experiment and actual problems associated with understanding its
essence are investigated. On the basis of an instrumental approach to the understanding of law,
the current trend in the development of lawmaking has been determined, which consists in the
need to establish possible impacts that a normative legal act can potentially have on public
relations. It is argued that all legal practice consists of assessment procedures. Given its own
category definition “Legal impact”. It has been established that with respect to some norms of
law it is not always possible to predict their actions, in connection with which persons vested
with law-making powers, we have to use the mechanism of legal experiment in our practice.
Explicitly outlined and analyzed individual approaches to understanding the legal experiment
that exist in theory state and law. The article examines the definition of a legal experiment
contained in the current domestic legislation. An approach to understanding a legal experiment
has been developed, which, on the one hand, accumulates all previous developments in this area
of research, and on the other hand, offers a fundamentally new view of the essence of a legal
experiment. The source base of the study was based on the provisions of the current domestic
legislation, as well as doctrinal works on the subject, including foreign languages. The novelty of
the research lies in the presentation of a comprehensive vision of the essence of legal experiment
and has a methodological significance for all legal science. The conclusion is drawn about the
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understanding of legal experiment as a method of legal forecasting. The place of the legal
experiment in the conceptual series of the theory of the state andrights. On the basis of the
author’s approach to understanding the legal experiment, the essence of this legal phenomenon
is determined.

KEYWORDS: Legal Experiment, Legal Forecasting, Legal Impact, Legal Regulation, Legal
System, Legal Act, Legal Culture, Legal Principles, Norms Of Law.

INTRODUCTION

The significant place and role of normative legal acts in the system of sources of law of the
Romano-Germanic legal systems allow us to conclude that the problems associated with
increasing the efficiency of a regulatory legal act will be relevant for a long period of time in the
development of legal science. This circumstance directs the minds of legal scholars to a constant
search for solutions to these problems. Almost every year, more and more requirements are
imposed on a regulatory legal act, such as:

» absence of corruption;
» generating factors;

» absence of contradictions between normative legal acts of a general nature and normative
legal acts of a special nature regulating homogeneous relations;

» absence of contradictions in normative legal acts regulating homogeneous relations, adopted
in different periods of time;

» the presence of a unified conceptual and terminological system in regulatory legal acts;
» lack of duplicate norms of law;
» no errors of a legal and technical nature;

» the absence of provisions introducing excessive obligations, prohibitions and restrictions for
individuals and legal entities in the field of entrepreneurial and other economic activities or
contributing to their introduction, as well as provisions that contribute to the emergence of
unjustified expenses of individuals and legal entities in the field of entrepreneurial and other
economic activities, as well as budgets of all levels of the budget system.

In modern realities, in order to adopt a new normative legal act or amend the existing one, it is
necessary to do colossal work aimed at establishing the possible impacts that a normative legal
act can potentially have on public relations. The establishment of these circumstances is possible
through the procedure for assessing the impact of regulatory legal acts. In fact, all legal practice
consists of assessment procedures (a process in which a subject, based on certain criteria, makes
an inference characterizing an object, subject or phenomenon of legal reality).

The assessment procedure completely permeates the positive legal reality, starting with the
lawmaking process, in which one group of subjects assesses the need to create legal regulation
(that is, identifies areas of public relations subject to legal regulation and establishes the
possibility of settling specific social relations through the rule of law), continuing with an
enforcement process in which those in positions of authority powers, assess the actions of legal
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entities in a specific situation, by qualifying their behavior in accordance with a set of regulatory
and legal requirements, and ending with the process of assessing the actual the impact of a
regulatory legal act.

In the domestic theory of state and law, there are several approaches to understanding the legal
impact.

So, LN Berg believes that legal impact is the impact of elements of legal reality on social
relationships of people, as a result of which the regulation and orderliness of social ties and
relations is achieved [2, p. 170].

S.A. Komarov considers legal impact as an effective, regulatory and organizational impact on
social relations of a special system of both legal means proper and other phenomena of law [5, p.
413]. E.K. Shcherbakova, considering approaches to understanding legal impact, comes to the
conclusion that legal impact should be understood as the impact of the law on the consciousness
and behavior of people, on social relations, produced by the system of legal means (norms of
law, acts of application of law, etc...), legal phenomena (legal awareness, legal culture, legal
principles) and processes [10, p. 73].

Analyzing the approaches that exist in the theory of state and law to understanding the legal
impact, the following features of this definition can be distinguished:

1. Legal impact is not an impact only the norms of law, but a whole set of legal means and legal
phenomena.

2. When highlighting the second feature of the definition of “legal impact”, a discussion arises
regarding the answer to the question about the object of influence of legal means and legal
phenomena. Analysis of the approaches of domestic scientistsmto understand the legal
impact allowed highlight at least two points of view:

» legal means and legal phenomena have an impact on public relations;

» legal means and legal phenomena affect the consciousness and behavior of people. We adhere
to the point of view that law can regulate public relations only through the impact on people's
behavior. Based on our position, we can come to the conclusion that the primary object of
legal impact is the behavior of people, while social relations are derivative subject to legal
impact.

Meanwhile, the analysis of some works of foreign scientists allows us to come to the conclusion
that the phenomena of legal reality are designed to influence not the behavior itself, but the
motivation of subjects to a certain (planned) behavior by the law-making body, that is, the rule of
law is a motor stimulus that prompts the subject to certain actions or inaction [11, p. 39].

1. Legal impact is always effective impact.

Thus, under the legal impact, in our opinion, one should understand the effective influence of the
totality of legal means and legal phenomena exerted on the motivation of the subjects of public
relations to the behavior determined (planned) by the law-making body. Legal impact assessment
can be forward-looking and retrospective. The first is carried out in relation to a regulatory legal
act that has already entered into force, while the second is carried out in relation to projects
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regulatory legal acts. A prospective assessment of legal impact within the framework of this
article is identified by us with legal forecasting.

Regarding the understanding of legal forecasting, we adhere to the position of K.V. Agamirov,
according to which legal forecasting is a theoretical and practical activity in the social and legal
sphere, aimed at identifying trends in the development of the legal system for a given perspective
in order to develop proposals for its improvement [ 1, from. twenty].
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However, regarding some norms of law, it is not always possible to predict their actions, while
the need for their adoption is dictated by life itself. In such in the case of persons vested with
powers of authority, resort to using the mechanism legal experiment. In the theory of state and
law, there are several approaches to understanding the legal experiment. V.I.Nikitinsky
understands a legal experiment organized by a competent law-making body approbation of
alleged legislative innovations on a limited scale to test the effectiveness and efficiency of
experimental legal norms and work out optimal options, future law-making decisions of general
action [8, p. 33].

V.V. Lazarev believes that under the legal experiment should be understood as intentional a
change in the legal order system undertaken in a limited space and time sphere of legal relations
in order to test the hypothesis regarding the role of new state-legal forms in development data of
public relations [6, p. 85-86].

Legal experiment is also considered in the theory of state and law as:
» a method of cognition; scientific research method,

» method of legal regulation [9, p. 42];
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» a way to overcome crisis trends in the field of legislation [7, p. 57];
» atool and resource for improving legal policy;

» The principle of scientific character of lawmaking [3, p. 569]. In the last decade, the state,
represented by its authorized bodies, has actively resorted to using the mechanism of legal
experiment, in connection with which approaches to understanding a legal experiment can be
found in current regulatory legal acts, which in relation to draft acts, a decision can be made
to conduct an experiment, Such a variety of approaches to understanding a legal phenomenon,
in our case legal experiment often complicates and distorts the perception of the essence of
the legal phenomenon itself. We are not opponents of the comprehensive approach in law [4,
p. 5], we are not against pluralism of opinions.

Number of respondents
Direction Stage High Level | Average Level | Low Level X2 P#
EG CG | EG CG EG | CG
" February 7 8 39 44 48 38 3.24 > (.05
Legislative
June 16 10 69 51 9 29 6.12 < 0.05
Normati February 11 18 38 52 45 20 7.76 <0.05
ormative June 20 19 62 60 12 11 2.38 > 0.05
. February 13 17 62 66 19 7 3.75 > 0.05
Ethical
June 23 15 70 67 1 8 8.22 < 0.05
Social February 9 10 38 40 47 40 2.57 > (.05
o June 45 |16 | 45 51 4 [23 ] 889 | <005
Informational February 17 13 50 49 27 28 4.06 > 0.05
June 32 19 59 50 3 21 8.11 <0.05
_ February 15 18 58 50 21 22 2.16 > (.05
Psycholo-gical
June 21 25 49 52 24 13 4.62 > 0.05

P*: P >0.05 - X2<5.991: P<0.05 - 9.21>X2>5.991.

Moreover, we believe that such parallax is natural for legal science. However, we adhere to the
point of view according to which, when understanding a particular legal phenomenon, one
should first of all isolate its inner content, which is expressed in the stable unity of all diverse
and contradictory forms of his being, that is, to determine his essence. Establishing the essence
of a legal phenomenon makes it possible to distinguish it from other related legal phenomena and
to determine its place in the conceptual series of the theory of state and law. Considering the
question of the essence of a legal experiment, first of all it is worth turning attention to the fact
that an experiment in general as a phenomenon of objective reality is a product of natural
scientific thought and represents a method aimed at the formation of new knowledge by testing
in controlled and guided hypotheses put forward by the researcher. These circumstances
determine the essence of the legal experiment. A legal experiment, in contrast to an experiment
used in natural sciences, has a number of distinctive features, which include the impossibility of
conducting a legal experiment in fully controlled and controlled conditions. At the same time,
both a legal experiment and an experiment that is used in natural sciences are aimed at obtaining
new knowledge by testing the hypotheses put forward. However, in a legal experiment, in
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contrast to an experiment used in natural sciences, only one hypothesis is always put forward - a
hypothesis about the effectiveness, efficiency and expediency of legal regulation by legal means
proposed in the course of a legal experiment. The verification of this hypothesis is carried out by
means of a mechanism for assessing the legal impact, which has as its ultimate goal the
determination of possible patterns of development of social relations under the influence of the
rules of law of an experimental nature, that is, the implementation of legal forecasting. Thus,
when conducting a legal experiment, it is important not only to establish the presence of causal
links between the experimental impact and the changes in social relations that have occurred, but
also determine the possibility of extending the conclusion obtained as a result of a legal
experiment to non-experimental situations. Regulatory legal acts adopted by administrative-
territorial entities independently determine the duration of experimental measures in within the
maximum period established by law and come into force upon publication in the “Official
Gazette of the French Republic”. However, proceeding from the status of the body that adopted
them, these acts are subject to general appeal to the administrative tribunals. However, unlike the
case of delegated legislation, The National Assembly does not lose the right to legislate in the
areas in which the experiment is being conducted. Another feature of local experiments is
associated with the assessment of the consequences they caused. For this purpose, before the end
of the experiment, the Government sends a report to the National Assembly, which reflects the
results of the experiment. Finally, before the expiry of the experiment and for the purpose of its
evaluation, the legislator can choose one of the following options: to extend the experiment as a
general rule; refuse him; prolong the experiment, including number with the necessary changes,
but not more than 3 years (i.e. a total of 8 years). In other words, the legislator is placed in a rigid
framework and, when declaring a local experiment, he must take into account the need to
evaluate the experience gained on a national scale, bearing in mind that the experiment does not
always lead to a satisfactory result and can lead to negative consequences for authority. Perhaps
that is why the mechanism provided for in par. 4 tbsp. 72 of the French Constitution is not
applied very often. As an example, we will cite a large-scale experiment with a social transfer
known in France “income from active solidarity” (RSA), aimed at ensuring a minimum income
for the unemployed and stimulating employment. The 2007 Budget Law allowed departments
that expressed their intention to participate in the experiment to deviate from the provisions of
social legislation regarding social benefits - the minimum income from inclusion.
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